IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

Brian Wallace, etc.,

CASE NO. CV-06-591169
Plaintiff, JUDGE DICK AMBROSE
V.

JOURNAL ENTRY
AND OPINION _

Biswanath Halder, et al.,

et gt gt egmet Vepssl gt ottt gt

Defendants.

'{‘]] 1} Before the Court is the Motion for Summary Judgment filed by Defendant
‘Case Western Reserve University (“CWRU"). Plaintiff Brian Wallace,
Administrator of the Estate of Norman F. Wallace, filed his Brief in Opposition to
' Defendant’s Motion for Summary Judgment on February 15, 2008. CWRU seeks
summary judgment on Plaintiffs claims against it re]ating" to the murder of
Norman E. Wallace by Defendant Biswanath Halder on May 9, 2003 at CWRU'’s
Weatherhead School of Management, Peter B. Lewis Building.

{12} Pléintiff’s survivorship and wrongful death claims against CWRU are
based on premises liability and negligent hiring, supervision and performance of
security services that, according to Plaintiff, proximately led to the death of
Norman Wallace. CWRU denies Plaintiffs claims stating that the actions of

Defendant Halder on May 9, 2003 were not reasonably foreseeable and

therefore, there was no duty to protect Norman Wallace against violent and

unforeseeable acts. CGWRU also claims that Plaintiff has no evidence that it was

in any way negligent in hiring, supervising or performing security services at the
Peter B. Lewis building on May 9, 2003. |



{{3} The issues in this case hinge on the foreseeability of harm to Plaintiff. If
Defendant Halder's criminal act was not foreseeable, then CWRU does not have
a duty to protect Plaintiff from that particular harm. In order fo determine
foreseeability, the court must examine the totality of the circumstances and
determine whether a reasonably prudent person would have anticipated that an
injury was likely to result from the performance or non-performance of an act.
Menifee v. Ohio Welding Products, Inc. (1984), 15 Ohio St.3d 75, 77. In the
context of criminal acts, the forseeability of harm generally depends on a
defendant's knowledge, which in tumn, is determined from the totality of the
circumstances. Brown v. Campbell, Cuyahoga App. Nos. 85698, 85702, 2005-
Ohio-3855. In addition, the totality of the circumstances must be somewhat
overwhelming before a business will be held to be on notice of and therefore
under the duty to protect against the criminal acts of others. Reiz v. May
Company Department Store, et al. (1990), 66 Ohio App.3d 188, 193-194.

{114} Plaintiff argues that Halder's actions were foreseeable based on, among
other things, an alleged statement made by Phil Helon, a joint MBA and law
student, to Shawn Miller, an assistant in the CWRU Weatherhead School of
Management computer lab. In May or June 2002, Halder apparently told Helon
that if he lost a civil appeal against Miller and CWRU, Halder would "fuck those
fuckers up." Plaintiff alleges that Helon then reported this comment to Miller who,

in turn, reported it to Roger Bielefield, one of Miller's supervisors at CWRU.

FACTUAL BACKGROUND

{115} Halder was a graduate student at CWRU's Weatherhead School when he
first accused Miller of posting defamatory comments on his website’s guestbook
on June 14, 2000 and again on July 13, 2000. Halder also believed that Miller
hacked into. his Internet account and deleted files from his website on July 13,

2000. These allegations were eventually the subject of a civil lawsuit filed by



Halder and which was subsequently dismissed when the Court granted summary
judgment on September 26, 2002." _

{116} There is no dispute that Defendant Halder was known to the CWR_U
administration as a person who created problems in the CWRU computer lab.
However, none of these problems involved acts or specific threats of violence.
For example, from December 1999 to June of 2000, Shawn Miller testiﬁ_ed that
Halder was a frequent customer of the CWRU computer lab, which was at that
time housed at Enterprise Hall. The lab later moved to the Peter B. Lewis
building in the summer of 2002. According to Miller, Halder was difficult to work
with, sent spam e-mails, harassed, bothered and irritated people in the computer
lab. Halder would leave personal belongings on as many as three computer

workstations, thereby depriving other students the opportunity to use them.

‘Halder also would ask students or computer lab personnel for assistance

proofreading non-school related work. On one such occasion, Miller was asked

~ to intervene on behalf of a female student who was uncomfortable when Halder

imposed on her to review his work.

{17} When information on his website was deleted in July of 2000, Halder
complained to Roger Bielefield, Director of information Technology. at CWRU. In
a July 13, 2000 letter to Bielefield, Halder accused Miller of leaving “malicious
and libelous comments” on his website before someone broke into his CWRU
computer account and deleted all his files.? Bielefield met with Halder and then

spoke with Miller who denied Halder’s allegations. Bielefield then communicated

to Halder that, based on what he knew, he would not be carrying out any

disciplinary action against Mr. Miller at that time. Haider then complained to

 David Kovacic, CWRU’s Manager of Network Engineering and Michael Goliat,

fnvestigator for CWRU’s Security Department. After investigating Halder's
allegations, Mr. Goliat determined that there was a potential for felony charges

and so referred the matter to local police. Halder then spoke with Lt. John Serrao

- ' Halder v. Miller, Cuyahoga County Court of Common Pleas, Case No. 441308.

2 Halder was not enrolled as a student at CWRU at the time his website was compromised and
was not enrolled at CWRU at any time beyond the Spring 2000 semester.
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of the University Circle Police Department who conducted a further invesfigation
into the alleged hacking incident and learned that the hacking occurred through
akp.net, an internet service provider whose server was located in downtown
Cleveland. Lt. Serrao then turned the case over to Detective Arvin Clar of the

Cleveland Police Department. Detective Clar undertook an investigation, but was

- unable to determine the identity of the person who deleted files from Halder's

website. Detective Clar subpoenaed information from certain out-of-state
websites (based on information provided to him by Halder). However, Detective
Clar received no responses and eventually terminated his investigation.

{f18} ©On August 27, 2000, Halder sent out a spam e-mail to former CWRU-MBA
students telling them about the deletion of his files and calling Shawn Miller an
“evil man.” Halder also placed a header on pages within his website stating:
“unless society destroys the evil man, the evil man will destroy society.” In June
of 2001, Halder hired an attorney to file a civil lawsuit against Miller, whom he
believed was the person responsible for deleting files from his website. On
November 21, 2001, another spam e-mail was sent from Halder's CWRU
computer account again identifying Shawn Miller as “an evil man.” The e-mail at
one point mentioned that the “evil man” needed to be destroyed. A subsequent
investigation by CWRU’s Information Technology department revealed that this
e-mail was a “spoof” made to appear as if it was from Halder's account when, in
fact, it had originated from outside the University. A few days later, the school
terminated Halder’s e-mail account with CWRU.

{19} During the 2001-2002 time frame, Halder had conversations with Phillip
Helon, a'joint MBA and law student at CWRU, concerning the deletion of his

‘computer account and issues he was facing in his lawsuit against Miller. Halder

told Helon that: “evil people need to be liquidated or liquefied.” In June 2002,

-while the civil suit against Miller was pending, Halder apparently told Helon that if -

. he lost his appeal he would "fuck those fuckers up." This threat was then

*Thereis a disput'e over whether Halder said these exact words to Helon. At the time-at which

these remarks are atfributed to Halder, Halder's civil case had not yet been dismissed, so there
was no appeal pending. Alsg, in Helon’s deposition, there is no mention of these words. In
addition, Halder denied ever making such remarks. For purposes of summary judgment only, and .
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repeated to Shawn Miller and communicated by Miller to his supervisor, Roger
Bielefield. Plaintiff also alleges that at the time Halder made this statement, he
made a gun gesture with his thumb and forefinger.* At Halders criminal trial,
Miller testified that he told Bielefield that “apparently Halder was interested in
killing us.” Bielefield told Miller that he (Halder) probably wouldn't do anything
and not to worry about it. Another threat by Halder was apparently communicated
to another law student, Brandon Hudson, during a discussion about the
possibility of Halder losing his appeal. According to Hudson, Halder said “he
would Kill them. The people who were responsible for this.” However, Mr. Hudson
also testified at Halder's criminal trial that he never spoke to Phil Helon about a
warning to Shawn Miller. In addition, there is no evidence that Hudson reported
this threat by Halder to CWRU or its representatives at any time.

{1110} After learning that Halder had lost his appeal,® Miller: received two “hang
up” phone calls at his residence and so he called the Cleveland Heights Police

construing the evidence most strongly in favor of the non-moving party, the Court will accept
Plaintiff's version of the facts that Halder said he would “fuck those fuckers up” if he lost his
appeal.

* At his deposition, Miller was not sure if Helon made a gun gesture when relating to Miller what
Halder said. Phil Helon never testified that Halder made a gun gesture and further testified at
deposition that no specific threats were ever made by Halder. In his testimony at Halder's criminal
trial, Miller never mentioned the gun gesture and at his deposition, did not recall relating the gun
gesture to Roger Bielefield when they spoke about Halder in June of 2002. Construing the
evidence most strongly in favor of the non-moving party, the Court can accept, for purposes of
summary judgment, that Halder made the alleged finger gesture when telling Helon that he was
going to “fuck those fuckers up.” However, since Miller could not testify affirmatively that he
communicated the gesture to Bielefield, the Court will only consider CWRU to be informed of
‘Halder's alleged statement, but not the hand gesture. '

® This point is also disputed by the parties. Defendant contests Plaintiff's representation that Miller
told Bielefield that Halder wanted to kill them. Contrary o his testimony at the criminal trial, in his
depaosition in this case, Miller did not believe that he said these exact words to Bielefield but
instead expressed concern to Bielefield that Halder “might do something crazy.” At his _
deposition, Bielefield did nof recall these comments and stated that Miller never communicated to
him a concern for his safety. Alse, there was only one conversation between Miller and Bielefield
regarding Halder and this took place in the Spring of 2002, almost a year prior to the shooting on
campus. Phil Helon denied that Halder made any direct threats against anyone, nor did he make
specific threats towards Miller. In addition, in his responses to Request for Admissions, Halder
denied he ever told anyone that: “he wanted to kill someone.” Since there was testimony at the
criminal trial to support Plaintiff's contention on this peint, the Court will assume, for purposes of
summary judgment, this statement was made by Miller to Bielefield in the Spring of 2002.

® Halder's appeal was dismissed on April 29, 2003.
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with a general concern for his safety. He testified that he “probably” asked the
police about his concerns and statements made by Halder. According to Miller,
the police did not have grounds to do anything but agreed to increase patrols
around his house. Miller was not sure if he reported this to Carleen Bobrowski or
anyone else in the administration leve! at CWRU. Miller also testified that, after
he received these hang up phone calls, he did not indicate any concern to
CWRU that Halder was going to harm him, nor did he request CWRU to provide
him with protection from Halder.

{111} In May of 2003, security on CWRU’s campus was provided by unarmed
security officers who were trained fo call local police in the event of a
confrontation with an armed suspect. A campus security officer was on duty at
the Peter B. Lewis building on the night when Norman Wallace was shot. The
building was a secured building, requiring a key card for entry, and was equipped
with an internal and external digital camera surveillance system. Halder gained

entry to the building by breaking a glass door with a sledgehammer.

LAW & ANALYSIS

{1112} Before summary judgment may be granted, a court must determine that
"(1) no genuine issue as to any material fact remains to be litigated, (2) the
moving party is entitled to judgment ‘as a matter of law, and (3) it appears from
the evidence that reasonable minds can come fo but one conclusion, and viewing
the evidence most strongly in favor of the nonmoving party, that conclusion is
adverse to the nonmoving party." Stafe ex rel. Dussell v. Lakewood Police Dept.,
99 Ohio St.3d 299, 300-301, 2003¥Ohio—3652, citing State ex rel. Duganitz v,
Ohio Adult Parole Auth., 77 Ohio St.3d 190, 191, 1996—Ohi0-326. A motion for
summary judgment forces the nonmoving party to produce evidence on any
issue for which the party bears the burden of production at trial. Wing v. Anchor
Media, Ltd. of Texas (1991), 59 Ohio St.3d 108, paragraph three of the syllabus
(Celotex v. Catrett [1986], 477 U.S. 317, approved and followed).



_{1T13}' Plaintiff's claims in this case are based on the law of negligence. _

- Actionable negligence requires the showing of a duty, the breach of that duty and

an injury proximately resulting therefrom. Menifee v. Ohio Welding Products, Inc.
(1984), 15 Ohio §t.3d 75, 77. Under Ohio law, ordinarily no duty exists to prevent
a third person from harming another unless a "special relationship” éxists
between the actor and the other. Gelbman v. Second Natl. Bank of Warren
(1984), 9 Ohio St.3d 77. Such a "special relationship” exists between a business
and its business invitees. Reitz v. May Co. Dept. Stores (1990), 66 Ohio App.3d
188. Thus, a business may be subject to liability for harm caused to a business
invitee by the criminal conduct of third persons. Howard v. Rogers (1969), 19
Ohio St. 2d 42; Taylor v. Dixon (1982), 8 Ohio App.3d 161. Theée principles
apply, by analogy, to a university and its students. In this context, the university is
considered the owner of the premises and the student its invitee. See, Kleisch v.
Cleveland State Univ., Franklin App. No. 05AP-289, 2008-Ohio-1300.
Nonetheless, a business is not an insurer of the safety of its business invitees
while they are on its premises. Rogers, supra, at paragraph two of the syllabus.
Consequently, a business has a duty to warn or protect its business invitees from
criminal acts of third persons only where the business knows or should know in
the exercise of ordinary care that such acts present a danger to its business
invitees. Id. at paragraph three of the syllabus; Reitz, supra, at 191.

{1114} Whether CWRU had a duty to protect Norman Wallace from the harm
suffered in this case turns upon whether the attack upon him was reasonably
foreseéable. The test for determining whether or not a criminél act is foreseeable
is whether, under the totality of the circumstances, a reasonably prudent person
would anticipate that injury was likely to occur. Kleisch, supra, at §23-26; Reitz,
supra, at 192. The totality of the circumstances test considers prior similar

incidents, the propensity for criminal activity to occur on or near the location of

the business, and the character of the business. Kleisch at §23. Because cfiminal

acts are largely unpredictable, the totality of the circumstances must be

‘somewhat overwhelming” in order to create -a duty. Reitz, supra, at 194. Of



course, in performing its review, the Court must focus on the facts and
circumstances at the time in which they arose and should refrain from using the

additional illumination of hindsight in performing its analysis.”

{9115} Plaintiff goes Into great detail in his Opposition Brief to describe multiple
“incidents of Halder's behavior and how he was considered a sdcial outcast and
reclusé with no family or friends and who lived in a messy attic in C!eveland’s.
Little ttaly neighborhood. Halder was also described as a person who was
unpleasant to deal with, aggréssive, non-compliant and problematic. Plaintiff also
-mentions that one student® in Halder's study group said that he gave her “the
creeps.” |

{1116} There is no question that CWRU was aware of iésues with Halder. Rogér
Bielefield mentioned this in an e-mail to Cynthia Grant referring to the ‘;Biswanath
Halder Problem.” However, because CWRU was aware of an annoying and
unpleasant person on campus does not, without more, equate to foreseeability
that this same person would someday make a forced entry into a secured
building on campus with a semi-automatic rifle and pistol and then shoot the first
person he happened to see. Plaintiff focuses the Court on several statements
allegedly made by Halder as evidence that Halder was dangerous. As a result,

Plaintiff argues, CWRU should have foreseen that Halder would cause harm to

7 "Foresight, not retrospect, is the standard of diligence. It is nearly always easy, after an
accident has happened, to see how it could have been avoided. But negligence is not a matter to
be judged after the occurrence. It is always a question of what reasonably prudent men under the
same circumstances would or should, in the exercise of reasonable care, have anticipated.
Reasonable anticipation is that expectation created in the mind of the ordinarily prudent and
competent person as the consequence of his reaction to any given set of circumstances. If such
expectation carries recognition that the given set of circumstances is suggestive of danger, then
failure to take appropriate safety measures constitutes negligence. On the contrary, there is no
duty to guard when there is no danger reasonably to be apprehended. Negligence is gauged by
the ability to anticipate. Precaution is a duty only so far as there is reason for apprehension.
Reasonable apprehension does not include anticipation of every conceivable injury. There is no -
duty to guard against remote and doubtful dangers " Hetrick v. Marron-Reserve Power Co

(1943) 141 Ohio St. 347, 358-359, ,

# |dentified as Kathryn Robakowski.



others, and that despite this knowledge, proper measures were not taken to
| avoid such harm.

- {117} First, there were the statements published in e-mails and correspondence
from Halder calling Shawn Miller an “evil man” and stating that “evil people need
to be liquidated or liquefied.” There was also the reference on Halder's website
- that “unless society destroys the evil man, the evil man will destroy society.”
Next, is the conditional threat Halder made to Phil Helon that if he lost his appeal,
he would “fuck those fuckers up!” This statement was allegedly repeated. by
Helon to Shawn Miller and then reported to Roger Bielefield along with Miller's
additional comment that. “apparently Halder is interested in killing us.” Finally,
there is the statement Halder apparently made to Brandon Hudson, but which
was never repbrted by Hudson to anyone at CWRU, that Halder “would kill them”
meaning “the people who were responsible for this” if he lost his appeal.

{118} This last statement was not communicated to anyone in a'p.osition of
responsibility at CWRU, and therefore it cannot be considered as part of the
‘somewhat overwhelming” circumstances necessary for the Court to find that the
harm to Norman Wallace was foreseeable. The initial statements made in e-mails
and correspondence received by CWRU were equivocal, general in nature and
cannot be construed as stating a direct threat against anyone. Therefore, these
statements alone are not sufficient to place CWRU on notice of foreseeable
harm. This is especially true given the fact that they were made during the
summer of 2000, almost three years before the murder of Norman Wallace.

{1119} The most compelling evidence of a threat allegedly communicated to
CWRU was Halder's statement to Phil Helon that he would “fuck those fuckers
up.” A statement apparently bolstered by Halder’s hand gesture mimicking a
gun. However, Miller never testified concerning this hand gesture at Halder's
criminal trial and could not recall if he ever corhmunicated it to Bielefield. This is
contrasted with Bielefield’s testimony that Miller never communicated any safety
concerns to him. Plaintiff's evidence on this point is sirﬁply not competent and
cénnot be Considered a fact for purposes of summary judgment. In the same

manner, the Court finds that because Miller testified with more certainty about



Halder’s “fuck those fuckers up” statement and testified at Halder's criminal trial
that he told Bielefield: “apparently Halder was interested in killing us”, these
statements may be considered as facts for the purpose of summary judgment.
Bielefield’s response to these statements was to tell Miller not to worry and that
Halder probably would not do anything. The question then is whether these
actions and statements by Halder constitute “somewhat overwhelming” facts and
circumstances such that a reasonably prudent person would foresee the

probability that he would cause serious physical harm fo others?
OPINION

{1120} The Court must answer this inquiry in the negative. The facts and
circumstances which form the chronology of _even’ts involvihg Halder and CWRU
.are not “somewhat overwhelming” and do not create a duty on the part of CWRU
to protect against Halder's criminal actions on May 9, 2003. The facts indicate
that after the computer hacking incident and Halder's subsequent departure from
CWRU's campus in August of 2000, there were no contacts between Halder and
CWRU personnel. The only real “threat” from Halder comes in the form of an off-
campus, hearsay® statement in June 2002, which occurred ten months prior to
the on-campus shooting. Also, while on CWRU's campus, Halder frequented the
CWRU computer lab at Enterprise Hall. This lab ‘was moved to the Peter B.
Lewis building in the summer of 2002, almost two years after Halder had left
campus. There is no evidence to suggest that Halder ever set foot in the Peter B.
Lewis Building prior to May 9, 2003.

{1121} .Plaintiff’s security expert, Ralph Witherspoon, opines that CWRU was
negligent in its failure to adjust security at the Peter B. Lewis building to deter or
prevent Halder from entering and assaulting persons within and that CWRU
should have had an armed guard in the lobby-of the building. However, Plaintiff's

® The reference to “hearsay” does not connote the Court's legal ruling regarding Halder's
statement that he will: “fuck those fuckers up”. To be clear, the Court considers that statement to
be non-hearsay as it would not be offered for the truth of the matter asserted but would instead
indicate the mental state of Shawn Miller and whether he percelved the information relayed to him
by Phil Helon as a legitimate threat to his safety. : :
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expert provides no basis for the conclusion that this would have discouraged

Halder from the actions he took on May 9, 2003. Plaintiff's expert also provides

- no basis for Plaintiff's claim that CWRU was negligent in it$ hiring or training of

security officers. Plaintiff's expert concludes that CWRU is at fault because it

failed to take any action to administratively or civilly resolve Halder's dispute with

CWRU. However, such opinion is conclusory, unsupported by the facts and is
beyond the scope of Mr. Witherspoon's expertise. Plaintiff also offered the
opinion of Dr. Steven Miller, a forensic and clinical psychologist, to support
Plaintiff's contention that CWRU knew that Halder was a pot about to boil over
and did nothing about it. However, Plaintiffs expert report on this issue was
excluded by the Court as untimely and therefore cannot be used as support for
this theory of liability.

{1122} Plaintiff attempts to distinguish the cases cited by Defendant where the
courts found no foreseeabily (and thus no duty) by noting that the violent
attackers in those cases were unknown to the university, while Halder was a
known problem to the university. As stated above, there is no doubt that CWRU
considered Halder a problem. CWRU was aware that Halder was annoying to

students and personnel at the Weatherhead School's computer lab and that he

was upset by the deletion of his website in June of 2000. CWRU was also aware
that Halder was “on a mission” to find the culprit and/or prove that Shawn Miller
hacked into his site and deleted all of his files. However, it is equally apparent
that Halder had no history of violence or criminal behavior on or off campus. That
before May 9, 2003, Halder had not been a student at CWRU since spring of
2000 and had not been on CWRU’S campus for over two and a half years before

the shooting.’ For approximately three years prior to the shooting, other than

- violating University policy by sending spam e-mails about Shawn Miller, “an evil

man”, Halder's response to the injustice against him (i.e. the deletion of his
website) was through acceptable, legal channels available to him. In addition,

Halder was not known to possess a gun or the means to carry out the only

" Halder's own Response to Request for Admissions indicate that he stopped using the

. computer labs on the CWRU campus on a regular basis on July 13, 2000 and used the lab for the
‘Jast time on August 8, 2000. o : ' '
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perceived threat in this litigation — i.e. to “fuck those fuckers up” if he lost his
appeal. Even if that statement was accompanied with a hand gesture indicating
a pistol, its significance is diminished by the fact that it occurred some 10 months
befdre the murder of Brian Wallace. |

{ﬂ 23} Without the benefit of a hindsight analysis, the words and actions of
Biswanath Halder prior to May 9, 2003, tend to be “somewhat equivocal” rather
than “somewhat overwhelming” as is required to establish the foreseeability of
criminal conduct in a premises liability case. Halder's actions before May 9, 2003
are not sufficient to lead a reasonable person to foresee that, if he lost his
appeal, his next course of action would be to heavily arm himself, force his way
‘into a secure campus facility and then open fire on innocent persons.

 {{1 24} In light of the foregoing and Plaintiff's burden to establish foreseeability of.
harm through the totality of facts and circumstances that are “somewhat
overwhelming,” the Court finds that there are no genuine issues of material fact
and that the Defendant is entitled to judgment as a matter of law on all of
Plaintiff's claims. Defendant CWRU's Motion for Summary Judgment is therefore
granted. Since this ruling does not dispose of all claims in this case, the Court

specifically finds that there is no just cause for delay.

IT IS SO ORDERED! ' | -~ -
paTe:_4-27-04 - | /BM <

JUDGE DICK AMBROSE

REGEIVED FOR FILING
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